
South Africa: Government seeks new powers to break up market dominance

Event: On July 17, Minister of Economic Development Ebrahim Patel briefed the media on the
Competition Amendment Bill that would give anti-trust authorities wide powers to investigate the
structure of markets, and potentially break them up.

Significance: The proposed overhaul, prompted in part by populist sentiment against so-called
‘white monopoly capital’, aims to facilitate competition and open the economy to smaller black-
owned firms. Competition is impeded by the dominance of particular firms, often state-owned, in
key sectors, as well as by red tape. However, market inquiries risk doing reputational damage to
large companies and may even force them to divest parts of their businesses.

Analysis: Patel put forward amendments to the 20-year-old Competition Act for debate in
parliament earlier in July. The measures bolster the powers of the competition authorities to
prosecute cases of abuse of dominance and price discrimination against smaller players. If
passed, these could see the authorities hold market inquiries into concentrated sectors. In some
cases, the results may increase populist pressures on government to break up large
corporations.

Patel put forward the amendments for public comment in December and has consulted with
business and labour on the draft legislation. He argues that the changes will strengthen merger
regulations, including those that affect national security; help efforts to 'de-concentrate' markets;
and stimulate the growth of black-owned small and medium-sized enterprises while at the same
time promoting employment and worker ownership.

When these measures were first proposed in 2017, Patel was attempting to formulate an
economically pragmatic response to populist attacks on big business led by former President
Jacob Zuma's allies. His aim was to strike a more investor-friendly approach, which sought to
increase black ownership and employment by opening up the economy to new black
entrepreneurs.

A recent study by the competition commission found that 70% of 31 economic sectors examined
had dominant firms that held a market share of more than 45%. Nine sectors were highly
concentrated, including communication technologies, energy, financial services and food.

The original Competition Act requires the competition authorities to consider public interest
issues, such as employment, black ownership and effects on small business, when they
adjudicate merger applications. It also gives the economic development minister some ability to
intervene in merger cases in the public interest.

Patel has already used this to intervene in a number high-profile cross-border deals since 2011,
including those involving Walmart and AB Inbev. Though Patel's interference in competition
processes was initially controversial, companies seeking to do large mergers or acquisitions
have become accustomed to negotiating public interest conditions with him to get regulatory
clearance.

Patel has got companies to agree to invest in development funds supporting small businesses
and local supply chains, maintain employment levels and do black economic empowerment
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deals. For example, AB Inbev committed to setting up a 1-billion-rand (74.3-million-dollar) fund to
promote new employment by supporting small emerging farmers and entrepreneurs, turning
South Africa from a net importer to net exporter of beer inputs. It also committed to developing
low-alcohol choices for the South African market and locating its African headquarters in South
Africa.

The amendments now proposed to the Competition Act would formalise the public interest
aspect of merger regulation and extend the minister's powers to intervene to encourage
entrepreneurship and competition.

This is significant because the OECD, IMF and World Bank have regularly cited lack of
competition in South Africa's product and labour markets as one of the constraints on growth,
entrepreneurship and job creation. They note that most industries are highly concentrated while
levels of entrepreneurship are unusually low compared to other developing economies, and that
public policy has often tended to undermine competition and support incumbents.

State control is a major factor. Many large state-owned enterprises, including some that are no
longer technically SOEs, continue to dominate markets, particularly in network industries such as
energy, transport and telecommunications. In some cases, they have regulatory protection from
competition, while in others they can use their monopoly power to charge tariffs that undermine
the ability of smaller firms to compete. There is little competition from new or foreign firms, in part
because the government's regulations and industrial policies make this difficult.

Even if the competition authorities were to erode this dominance by large firms, it is not clear that
this would bring new smaller firms into their markets because of the myriad factors that inhibit
entrepreneurship and benefit larger firms.

South Africa ranks 82nd out of 190 countries in the World Bank's most recent Doing Business
index, having fallen sharply from a best place of 32 in 2008. This suggests that bureaucratic red
tape has become a growing constraint on entrepreneurship as the efficiency of national and local
government bureaucracies has deteriorated, due in part to cronyism and corruption over the past
decade.

Low levels of education and poor skill levels also serve to constrain entrepreneurship, as do
limitations on access to finance for small start-up businesses and the complexities of hiring and
firing in South Africa's relatively rigid labour market. While President Cyril Ramaphosa has
committed to improving the investment climate and entrepreneurship, vested interests and
bureaucratic red tape will remain sizeable obstacles in the short-to-medium term.

Looking ahead: An expansion of ministerial powers to intervene in the public interest could
make it even more difficult and time-consuming for companies, particularly foreign entrants, to
get regulatory approval for mergers and acquisitions. The proposed legislation also allows
government to block takeover bids on ill-defined ‘national security’ grounds. Unless government
addresses these and other concerns, the new measures are likely to put large companies under
pressure without necessarily achieving the aim of bringing in smaller, new black-owned entrants.
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